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Abstract: It has been reported that domestic copyright frameworks are falling behind what is 

needed to seize something that could be called the digital opportunity. Governing bodies 

throughout Europe are starting to respond to this critique by proposing reforms in copyright 

legislation: Sweden, for instance, has appointed a special committee for the purpose of 

reviewing certain aspects of copyright law, and the UK government has quite recently 

pledged, inter alia, to bring forward proposals for opening up the country’s exceptions 

regime. Such schemes can be greeted with approval, but they also call for a close review of 

the demands that international and European law impose on national legislation. This paper 

provides an up-to-date, aggregated account of the provisions of both the relevant copyright 

treaties and the legislative measures of the EU, broken down into thematic sections. Only by 

recognising the leeway given to national legislatures under pre-existing arrangements can it 

be appreciated, what can and cannot be achieved at a purely domestic level. 

A. Introduction 

As contracting parties to multilateral copyright treaties and Member States of the European 

Union, the 27 national legislatures affected by EU acquis are to give effect to the rules of 

international and European copyright law. They may generally speaking, insofar as such 

provisions do not contravene the aforesaid standards, implement in their domestic law more 

extensive protection than is required by supranational measures, and are free to stipulate in 

their legislation matters that are not precluded under the former. In order to do that, however, 

there has to be a clear general picture of the overall framework, or the normative terms of 

reference as it were. 

This contribution will endeavour to pull together such data. Emphasis is, in the main, on 

substantive law. The Enforcement Directive
1
 concerns measures, procedures and remedies 

that apply to the enforcement of all forms of intellectual property rights. It contains the 

requirements of fairness, equity, effectiveness, proportionality and dissuasion as well as the 

prohibitions of unreasonable time limits, unwarranted delays, and unnecessary complexity 

and costliness, which are to be balanced out with safeguards against abuses so that no barriers 

to legitimate trade are created (Enforcement Directive, art 3). However, inasmuch as those 

provisions are germane but not peculiar to copyright, their further analysis has been excluded 

from the scope of this paper. So as to squeeze in a wide array of rules applicable in the 

domain of literary and artistic works in a limited number of pages, I concentrate on provisions 

that are particular to that area of law – copyright and, to a lesser extent, rights related thereto. 

                                            
* 

LLB, LLM. This paper was written whilst the author was a guest researcher at the Max Planck Institute for 

Intellectual Property and Competition Law in Munich. 
1
 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of 

intellectual property rights [2004] OJ L195/16. 



 

 

According to the traditional view, the two main tasks of the doctrinal study of law are to 

interpret and systemise legal norms.
2
 Interpretation aims to give justifiable meanings to the 

linguistic expressions of legal texts, whereas systematisation is about arranging or reducing 

the normative raw material, provisions of law, to a more or less coherent system. 

Interpretation and systematisation are interrelated in an iterative manner: the latter 

necessitates construction of the rules and the former can only occur in a given context, which, 

in turn, necessitates organisation of the material. Substantially, however, the present 

contribution is an exercise in classifying approach. 

B. Sources of Law 

The applicable sources of law are to be found on two layers. In the first place, there is 

international copyright law in the form of multilateral treaties. Of those, the following are 

considered as a part of this review: 

– Berne Convention
3
 

– Rome Convention
4
 

– TRIPS
5
 

– WCT
6
 

– WPPT
7
 

In respect of the WCT, the WPPT and, owing to membership in the World Trade 

Organization, the TRIPS, the EU itself is a contracting party to the treaty along with the 

Member States. As regards the Berne and Rome Conventions, only the Member States have 

commitments arising directly from the instrument as signatories thereto.
8
 The five 

aforementioned treaties differ as to whether reservations or declarations, or both, are 

admitted.
9
 In order not to compromise on generalisability, any possible unilateral statements 

made by states are brushed aside here. 

The second layer is the European dimension of copyright law. The institutions of the EU have 

adopted several Directives in the area of copyright and related rights. These measures are 

binding as to the result to be achieved, but leave to the national authorities the choice of form 

and methods.
10

 Legal acts of the Union pertinent to the theme under discussion include: 

– Computer Programs Directive
11

 

– Databases Directive
12

 

                                            
2
 Aulis Aarnio, Essays on the Doctrinal Study of Law (Springer 2011) 19. 

3
 Berne Convention for the Protection of Literary and Artistic Works, as amended (adopted 24 July 1971, entered 

into force 15 December 1972) 1161 UNTS 30. 
4
 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 

Organisations (adopted 26 October 1961, entered into force 18 May 1964) 496 UNTS 43. 
5
 Agreement on Trade-Related Aspects of Intellectual Property Rights (15 April 1994) LT/UR/A-1C/IP/1 

<http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm> accessed 25 April 2012. 
6
 WIPO Copyright Treaty (adopted 20 December 1996, entered into force 6 March 2002) (1997) 36 ILM 65. 

7
 WIPO Performances and Phonograms Treaty (adopted 20 December 1996, entered into force 20 May 2002) 

(1997) 36 ILM 76. 
8
 Cyprus acceded to the Rome Convention in 2009, leaving Malta the only Member State not to be a contracting 

party thereto. World Intellectual Property Organization, ‘WIPO-Administered Treaties’ (28 September 2011) 

<http://wipo.int/treaties/en/ShowResults.jsp?treaty_id=17> accessed 21 October 2011. 
9
 See Berne Convention, art 30; Rome Convention, art 31; TRIPS, art 72; WCT, art 22; WPPT, art 21. 

10
 See generally Consolidated Version of the Treaty on the Functioning of the European Union [2008] OJ 

C115/47, art 288. 
11

 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal protection 

of computer programs [2009] OJ L111/16. 
12

 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 

databases [1996] OJ L77/20. 



 

 

– Information Society Directive
13

 

– Rental and Lending Right Directive
14

 

– Resale Right Directive
15

 

– Satellite and Cable Directive
16

 

– Term of Protection Directive
17

 (as amended by Directive 2011/77/EU
18

) 

In view of these enumerated sources of law, what follows is a survey of their substantive 

provisions in a systematised manner. I shall commence with copyright proper. Addressed are 

questions relating to subject matter, qualification for protection, matters of authorship and 

‘holdership’, term of protection, the exclusive rights of the right holder, exceptions and 

limitations to the exclusive rights as well as some specific issues of indirect infringement and 

means of redress. The treatment of related rights is somewhat more condensed, covering the 

duration, subject matter and scope of various rights as well as the permitted exceptions and 

limitations. Eventually, areas that have not been harmonised can be perceived through 

argūmenta e contrario. A summary of the pre-emption of the field therefore concludes the 

paper. 

C. Copyright 

I. Subject Matter 

1. Original Works 

Copyright bestows upon authors rights in their literary and artistic works (Berne Convention, 

art 2(1)). The expression ‘literary and artistic works’ includes every production in the literary, 

scientific and artistic domain, whatever may be the mode or form of its expression, including 

products such as 

– cinematographic works;
19

 

– computer programs, whether in source or object code, including their preparatory design 

material;
20

 

– databases, as specified in OPAP;
21

 and 

– photographs.
22

 

Not every aspect of an original work is necessarily protected. For copyright protection 

extends only to the expression of a given work, not to ideas, procedures, methods of operation 

or mathematical concepts in themselves.
23

 As a specific exclusion, the protection of the Berne 

                                            
13

 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the information society [2001] OJ L167/10. 
14

 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right 

and lending right and on certain rights related to copyright in the field of intellectual property [2006] OJ 

L376/28. 
15

 Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the resale right 

for the benefit of the author of an original work of art [2001] OJ L272/32. 
16

 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright 

and rights related to copyright applicable to satellite broadcasting and cable retransmission [1993] OJ L248/15. 
17

 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of 

protection of copyright and certain related rights [2006] OJ L372/12. 
18

 Directive 2011/77/EU of the European Parliament and of the Council of 27 September 2011 amending 

Directive 2006/116/EC on the term of protection of copyright and certain related rights [2011] OJ L265/1. 
19

 Berne Convention, art 14
bis

(1). 
20

 TRIPS, art 10(1); WCT, art 4; Computer Programs Directive, art 1(1). 
21

 Databases Directive, art 3(1). See Case C–444/02 Fixtures Marketing v OPAP [2004] ECR I–10549, para 32. 
22

 Term of Protection Directive, art 6. 
23

 TRIPS, art 9(2); WCT, art 2. 



 

 

Convention does not apply to news of the day or to miscellaneous facts that have the character 

of mere items of press information (art 2(8)). 

EU law prescribes that certain descriptions of work – computer programs, databases and 

photographs – are protected if they are original in the sense that they are the author’s own 

intellectual creations.
24

 No other criteria may be applied to determine their eligibility for 

protection. In Bezpečnostní softwarová asociace the Court of Justice of the EU (CJEU) held 

that a graphical user interface cannot be protected by copyright as a computer program, but it 

could be protected as another description of work if the interface is its author’s own 

intellectual creation.
25

 The Court appears to assume that this criterion for subsistence of 

copyright is the general test as regards all subject matter covered by the Information Society 

Directive. 

Compilations of data or other material, whether in machine-readable or other form, which by 

reason of the selection or arrangement of their contents constitute intellectual creations, are 

protected as such.
26

 The protection of compilations does not extend to the data or material 

itself. If copyright subsists in the data or material, the provision concerning collections applies 

(see section C.I.3 below). 

2. Adaptations 

Translations, adaptations, arrangements and other alterations of a literary or artistic work are 

protected as original works, without prejudice to the copyright in the pre-existing work, on 

condition that they meet the required threshold of originality (Berne Convention, art 2(3)). 

For the avoidance of doubt, it has been provided that the adaptation into any other artistic 

form of a cinematographic production derived from literary or artistic works remains, without 

prejudice to the authorisation of the author of the cinematographic production, subject to the 

authorisation of the authors of the original works (ibid, art 14(2)). The same should apply, 

mutatis mutandis, to other adaptation chains as well under the principal rule. 

3. Collections 

Collections of literary or artistic works, which by reason of the selection and arrangement of 

their contents constitute intellectual creations, are protected as such, without prejudice to the 

copyright in each of the works forming part of such collections (Berne Convention, art 2(5)). 

Thus the author of certain speeches, lectures, addresses and other works of the same nature, 

for instance, enjoys the exclusive right of making a collection of such works (ibid, art 2
bis

(3)). 

II. Qualification for Protection 

1. Substantive Scope 

The works mentioned in section C.I above are to enjoy protection in all contracting parties to 

the Berne Convention and members of the WTO.
27

 Works that are protected in the country of 

origin solely as designs or models are entitled in another country only to such special 

                                            
24

 Computer Programs Directive, art 1(3); Databases Directive, art 3(1); Term of Protection Directive, art 6. It 

could be argued, however, that photographs require relatively higher creative contribution so as to pass the 

threshold of originality; see Term of Protection Directive, recital 16, which refers to an ‘author’s own intellectual 

creation reflecting his personality’ (emphasis added). 
25

 Case C–393/09 Bezpečnostní softwarová asociace [2011] ECDR 3, para 51. 
26

 TRIPS, art 10(2); WCT, art 5. Cf Databases Directive, art 1(2). 
27

 Berne Convention, art 2(6); TRIPS, art 9(1), read in conjunction with ibid, art 1(3). 



 

 

protection as is granted in that country to such creations.
28

 However, if no special protection 

is granted in that country, such works are protected as artistic works under copyright. It ought 

to be noted that, in the EU, the Designs Directive is without prejudice to any provisions of 

national law relating to unregistered design rights,
29

 but the Designs Regulation protects 

designs, which are first made available to the public within the Union and which meet the 

requirements contained in section 1 of the Regulation, additionally by an ‘unregistered 

Community design’.
30

 

The enjoyment and the exercise of copyright may not be subject to any formality, be it in the 

analogue or digital environment.
31

 This can be contrasted with the Universal Copyright 

Convention.
32

 Unlike the system of Berne, the latter convention permits, by Article III(1), 

domestic laws that require compliance with formalities, the satisfaction of which is deemed  

with respect to foreign works if the copies bear the symbol © accompanied by the name of the 

right holder and the year of first publication placed in such manner and location as to give 

reasonable notice of claim of copyright. 

2. Territorial Scope 

The protection of the Berne Convention and the WCT apply to 

– authors who are nationals of, or have their habitual residence in, one of the contracting 

parties, for their works, whether published or not; and 

– other authors, provided that their work is published first or within 30 days of the first 

publication in one of the contracting parties.
33

 

As regards cinematographic works as well as works of architecture and artistic works 

incorporated therein, the criteria of eligibility are somewhat broader.
34

 

Members of the WTO are under Article 1(3) TRIPS obliged to accord the treatment provided 

for in the agreement to the nationals of other members. Thus, when the author is not a 

national of the country of origin of the work, she is to enjoy in that country no less favourable 

rights as national authors.
35

 As to the term of protection vis-à-vis third countries, see Article 7 

of the Term of Protection Directive. 

III. Authorship and Initial Holdership 

All the international conventions under discussion speak of the ‘owner’ of copyright or 

related rights and right-ownership, though the TRIPS and the WPPT also make use of the 

term ‘right holder’, even within one and the same provision.
36

 The copyright directives, by 

contrast, tend to favour the latter expression. The Information Society Directive and the Term 

                                            
28

 Berne Convention, art 2(7). The meaning of the expression ‘country of origin’ has been defined in ibid, art 

5(4). 
29

 Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998 on the legal protection 

of designs [1998] OJ L289/28, art 16. 
30

 Council Regulation (EC) 6/2002 of 12 December 2001 on Community designs [2002] OJ L3/1, art 11(1). 
31

 Berne Convention, art 5(2). Cf Rome Convention, art 11, concerning the symbol ℗. Contra WPPT, art 20. 
32

 Universal Copyright Convention, as revised (adopted 24 July 1971, entered into force 10 July 1974) 943 

UNTS 194. 
33

 Berne Convention, art 3; WCT, art 3. The expression ‘published works’ has been defined in Berne 

Convention, art 3(3). See also ‘Agreed Statements concerning the WIPO Copyright Treaty’ Diplomatic 

Conference on Certain Copyright and Neighboring Rights Questions (Geneva 2–20 December 1996) 

CRNR/DC/96 (20 December 1996), art 3. 
34

 See Berne Convention, art 4 and, in respect of the country of origin in such cases, art 5(4)(c). 
35

 Berne Convention, art 5(3); TRIPS, art 3(1). 
36

 See Berne Convention, art 14
bis

 and app; Rome Convention, art 11; TRIPS, art 14(3); WCT, art 12(2); WPPT, 

art 19(2). Cf TRIPS, arts 13 and 14(4); WPPT, art 2(e). 



 

 

of Protection Directive use it exclusively, whereas some of the others mainly but not quite 

fully.
37

 The question whether one can one ‘own’ a copyright or merely hold it is one that 

cannot be tried to answer here. For the sake of consistency, I have chosen to follow the 

parlance adopted in EU legislation. 

Copyright protection operates for the benefit of the author and her successors in title (Berne 

Convention, art 2(6)). If the legislation of a Member State recognises collective works, it is a 

matter of national legislation to determine the person or persons who is considered to have 

created such a work and who is deemed to be the author thereof. After the author’s death, 

moral rights are to be exercisable by those persons or institutions that are authorised by 

national legislation.
38

 

Particular provisions apply to certain categories of works. For a cinematographic or audio-

visual work, the principal director is considered as its author or one of its authors. Member 

States may designate other co-authors.
39

 The author of computer programs and databases is 

the natural person or group of natural persons who has created the program or the base. The 

legislation of the Member State may permit a legal person to be designated as the right 

holder.
40

 

The legislation of the Member State may also provide for legal persons to be designated as 

right holders. In such instances the term of protection is calculated with anonymous or 

pseudonymous works (see section C.IV below). However, if the natural persons who have 

created the work are identified as such in the versions of the work that are made available to 

the public, the general provisions concerning the duration of copyright are to apply.
41

 

IV. Duration 

Copyright term under the Berne Convention is 50 years post mortem auctōris, but contracting 

parties are free to grant protection in excess of that (arts 7(1) and (6)). In the EU, the length of 

time during which copyright subsists in a work has been set to the life of the author and 70 

years after her death or, in the case of a work of joint authorship, 70 years after the death of 

the last surviving author.
42

 Pursuant to Article 2(3) of the Term of Protection Directive, rights 

in cinematographic and audio-visual works expire 70 years after the death of the last of the 

following persons to survive: 

– the principal director, 

– the author of the screenplay, 

– the author of the dialogue and 

– the composer of music specifically created for use in the work. 

                                            
37

 See, eg, Computer Programs Directive, art 2(2); Databases Directive, arts 2(2) and (3); Enforcement Directive, 

recital 19; Rental and Lending Right Directive, recital 16; Satellite and Cable Directive, arts 8–10. 
38

 Berne Convention, art 6
bis

(2). See also WPPT, art 5(2). Cf Case C–518/08 Fundación Gala-Salvador Dalí and 

VEGAP [2010] ECDR 13, para 36, wherein the Court of Justice ruled that the Resale Right Directive, art 6(1) 

does not preclude a provision of national law that reserves, to the exclusion of testamentary legatees, the benefit 

of the resale right to the artist’s heirs at law alone. 
39

 Rental and Lending Right Directive, art 2(2); Satellite and Cable Directive, art 1(5); Term of Protection 

Directive, art 2(1). But see Berne Convention, arts 14
bis

(2)(b) and (3). 
40

 Computer Programs Directive, art 2(1); Databases Directive, art 4(1). 
41

 Term of Protection Directive, art 1(4). Cf TRIPS, art 12. 
42

 Resale Right Directive, art 8(1); Term of Protection Directive, arts 1(1) and (2). But see ibid, art 10(1). 



 

 

A similar provision now applies also to the term of protection of a musical composition with 

words, regardless of whether the author of the lyrics and the composer of the song are 

designated as co-authors or not.
43

 

Regarding anonymous and pseudonymous works, copyright runs for 70 years after the work is 

lawfully made available to the public, unless (a) the pseudonym leaves no doubt as to the 

identity of the author or (b) the author discloses her identity during the above-mentioned 

period, in which case the normal duration applies (Term of Protection Directive, art 2(3)). If it 

is reasonable to presume that the author has been dead for 50 years, protection of anonymous 

and pseudonymous works is not required (Berne Convention, art 7(3)). As for works that have 

not been published during the term of protection, any person who first publishes or lawfully 

communicates to the public such a work benefits from a protection equivalent to the economic 

rights of the author. The term for such edition princeps protection is harmonised at 25 years 

after the event that sets the term running.
44

 

Moral rights are to be maintained at least until the expiry of the economic rights. However, 

those countries whose legislation, at the moment of their ratification of or accession to the 

Berne Convention, did not provide for the protection after the death of the author of moral 

rights may provide that some of those rights cease to be maintained after her death.
45

 Article 9 

of the Term of Protection Directive makes clear that the measure is without prejudice to 

national provisions regulating moral rights. 

All copyright terms are calculated from the first day of January of the year following the 

event that gives rise thereto.
46

 

V. Economic Rights 

1. Right of Reproduction 

Authors of literary and artistic works enjoy the exclusive right of authorising or prohibiting 

direct or indirect, temporary or permanent reproduction of their works, by any means and in 

any form, in whole or in part.
47

 Any sound or visual recording is considered as a reproduction, 

as is cinematographic reproduction.
48

 Likewise, the storage of a protected work in digital 

form in electronic media constitutes a reproduction.
49

 Insofar as loading, displaying, running, 

transmission or storage of a computer program necessitate reproduction so defined, such acts 

are subject to authorisation by the right holder (Computer Programs Directive, art 4(1)(a)). 

An act is such as to come within the concept of reproduction ‘in part’ if the reproduced 

elements are the expression of the intellectual creation of their author.
50

 Hence, the 

reproduction right extends, prima facie, even to transient fragments of a work, provided that 

those fragments meet the threshold of originality.
51

 The other qualifiers attached to the right 

                                            
43

 Term of Protection Directive, as amended, art 1(7). 
44

 Term of Protection Directive, art 4. See also ibid, art 5 concerning critical and scientific publications of works 

that have fallen into the public domain. 
45

 Berne Convention, art 6
bis

(2). See also WPPT, art 5(2). Cf Resale Right Directive, art 8(2). 
46

 Berne Convention, art 7(5); Term of Protection Directive, art 8. 
47

 Berne Convention, art 9(1); Information Society Directive, art 2(a). 
48

 Berne Convention, arts 9(3) and 14(1)(i). See also ibid, art 11
bis

(3). 
49

 ‘Agreed Statements concerning the WIPO Copyright Treaty’ (n 33), art 1(4). Cf Sam Ricketson, ‘WIPO Study 

on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment’ (2003) SCCR/9/7, 

56–60. 
50

 See Case C–5/08 Infopaq International [2009] ECR I–6569, para 37ff. 
51

 Joined Cases C–403 and 429/08 Football Association Premier League and Others [2012] FSR 1, para 157. 



 

 

of reproduction have yet to be addressed in the case-law of the European Court of Justice yet. 

Indirect reproduction, for instance, as copying from a source other than the original 

expression may well overlap with the right of adaptation. As regards temporary reproduction, 

there is a mandatory exemption allowing lawful uses in connections such as browsing and 

caching (see section C.VII.1 below). 

2. Right of Communication to the Public 

With converging technologies, copyright works can be transmitted over different networks 

both via traditional broadcasting – whether terrestrial, cable or satellite – and via the Internet 

and can be delivered to a number of devices on linear and on-demand basis alike. All such 

transmissions and retransmissions to persons not present at the place where the 

communication originates merge into the right of communication to the public. Common to 

dissemination of this sort is the fact that no tangible objects change hands. It is therefore quite 

understandable that the right of communication to the public is not exhausted by any such act 

(Information Society Directive, art 3(3)). 

As harmonised, authors of literary and artistic works enjoy the exclusive right of authorising 

or prohibiting any communication to the public of their works, by wire or wireless means, 

including the availability to the public of their works in such a way that members of the 

public may access these works from a place and at a time individually chosen by them.
52

 This 

also includes any communication to the public of the performance or a recitation of the work 

or an adaptation thereof.
53

 The right is technology neutral with regard to the delivery 

platform. In addition, Member States of the EU must in addition technology-specifically 

ensure that when television programmes from other Member States are retransmitted by cable 

in their territory the applicable copyright and related rights are observed (Satellite and Cable 

Directive, art 8(1)). 

The mere provision of physical facilities for enabling or making a communication does not in 

itself amount to communication to the public.
54

 The expression ‘public’, however, is to be 

construed broadly. According to the case-law of the Court of Justice, the distribution of 

television signal by a hotel to customers staying in its rooms constitutes communication to the 

public.
55

 Television broadcasting of a graphical user interface of a computer program, by 

contrast, is not communication because receivers do not have access to the ‘essential element 

characterising the interface’, that is interaction with the user.
56

 The judgment leaves open the 

question whether this doctrine of essential elements is to have wider applicability. 

3. Right of Distribution 

Authors of literary and artistic works enjoy the exclusive right of authorising or prohibiting 

any form of distribution to the public of the original and copies of their works through sale or 

otherwise.
57

 The expressions ‘original’ and ‘copies’, as used here, refer exclusively to fixed 

copies that can be put into circulation as tangible objects.
58

 

                                            
52

 WCT, art 8; Information Society Directive, art 3(1). Cf Satellite and Cable Directive, art 2. 
53

 Berne Convention, arts 11(1)(ii), 11
ter

(1)(2) and 14(1)(ii). 
54

 ‘Agreed Statements concerning the WIPO Copyright Treaty’ (n 33), art 8. 
55

 Case C–306/05 SGAE [2006] ECR I–11519, para 42. Cf Case C–293/98 Egeda [2000] ECR I–629, para 25. 
56

 Case C–393/09 Bezpečnostní softwarová asociace (n 25), para 57. 
57

 WCT, art 6(1); Information Society Directive, art 4(1). 
58

 ‘Agreed Statements concerning the WIPO Copyright Treaty’ (n 33), art 6. See also ‘Agreed Statements 

concerning the WIPO Performances and Phonograms Treaty’ Diplomatic Conference on Certain Copyright and 



 

 

The right of distribution is exhausted by the first sale or other transfer of ownership in the EU 

of that object by the right holder or with her consent.
59

 The Agreement on the European 

Economic Area (EEA) extends the exhaustion of distribution right to the Member States of 

the European Free Trade Association, excluding Switzerland.
60

 In consequence, exhaustion 

occurs within the EEA and in respect of the particular copy that has been lawfully distributed 

to the public. International exhaustion is precluded.
61

 

4. Right of Rental 

Authors of literary and artistic works enjoy the exclusive right of authorising or prohibiting 

the rental and lending of originals and copies of their copyright works.
62

 As with the right of 

distribution, the right of rental refers exclusively to fixed copies that can be put into 

circulation as tangible objects.
63

 ‘Rental’ means making available for use for a limited period 

of time and for direct or indirect economic or commercial advantage, whereas ‘lending’ 

means the same not for economic or commercial advantage, when it is made through 

establishments that are accessible to the public (Rental and Lending Right Directive, art 

2(1)(a) and (b)). 

Member States may however derogate from the exclusive right of lending, provided that at 

least authors obtain remuneration for such lending (ibid, art 6(1)). It ought to be noted that a 

system under which the remuneration payable to authors in the event of public lending is 

calculated exclusively according to the number of borrowers registered with public 

establishments, on the basis of a flat-rate amount fixed per borrower and per year, is 

precluded.
64

 

Unlike the right of distribution, rental and lending rights are not exhausted by any sale or 

other act of distribution of originals and copies of copyright works.
65

 

5. Right of Public Performance 

Subject to the doctrine of minor exceptions, authors of dramatic, dramatico-musical and 

musical works enjoy the exclusive right of authorising or prohibiting the public performance 

of their works, including public performance by means such as recordings, also with respect 

to translations (Berne Convention, arts 11(1)(i) and (2)). Authors of literary works enjoy the 

exclusive right of authorising or prohibiting the public recitation of their works, again 

including public recitation by any means or process and also with respect to translations (ibid, 

arts. 11
ter

(1)(i) and (2)). Creators of databases have, for their part, in respect of the expression 

of the database that is protectable by copyright, the exclusive right to carry out or to authorise 
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any display or performance to the public (Databases Directive, art 5(d)). And finally, authors 

of any literary and artistic work enjoy the exclusive right of authorising the ‘public 

communication’ by loudspeaker or an analogous instrument transmitting, by signs, sounds or 

images, the broadcast of the work (Berne Convention, art 11
bis

(1)(iii)). 

As can be perceived, the right of public performance has been covered in a rather piecemeal 

fashion, leaving much leeway to national legislators. However, the Court of Justice aligned 

itself in Football Association Premier League and Others with the interpretation that 

‘transmission’ of broadcast works, via a television screen and speakers to the customers 

present in a drinking establishment, was covered by right of communication to the public, not 

that of public performance.
66

 

6. Right of Adaptation 

Authors of literary and artistic works enjoy the exclusive right of authorising or prohibiting 

adaptations, arrangements and other alterations of their works, including cinematographic 

adaptations, and the communication to the public, distribution and public performance of the 

works thus adapted (Berne Convention, arts 12 and 14(1)). 

7. Right of Translation 

Finally, authors of literary and artistic works enjoy the exclusive right of authorising or 

prohibiting the translation of their works throughout the term of protection of their rights in 

the original works (Berne Convention, art 8). 

8. Resale Right 

Resale right is an inalienable right for the benefit of the author of an original work of art to 

receive a royalty based on the sale price obtained for any resale of the work subsequent to the 

first transfer of the work by the author. It cannot be waived even in advance. The right applies 

to all acts of resale involving as sellers, buyers or intermediaries art-market professionals such 

as salesrooms and art galleries (Resale Right Directive, arts 1(1) and (2)). It is for the Member 

States to set a minimum sale price from which the sales are subject to resale right, but the 

minimum sale price must not under any circumstances exceed EUR 3,000 (ibid, art 3). The 

directive contains specific provisions as to rates, calculation basis and persons entitled to 

receive such royalties. 

Under Article 14
ter

 of the Berne Convention, this droit de suite applies with respect not only 

to original works of art but also to original manuscripts of writers and composers. The 

harmonisation brought about by EU law, it should be noted, covers only the former category 

of works (Resale Right Directive, art 2). International protection to this effect can be claimed 

only if the legislation in the country to which the author belongs so permits (Berne 

Convention, art 14
ter

(2)). 

VI. Moral Rights 

Independently of the author’s economic rights, and even after the transfer of the said rights, 

the author has the right 

– to claim authorship of the work and 

– to object to any distortion, mutilation or other modification of, or other derogatory action 

in relation to, the said work, which would be prejudicial to her honour or reputation.
67
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Under Article 5(1) WPPT, also performers have moral rights as regards their live aural 

performances or performances fixed in phonograms. They enjoy the right to claim to be 

identified as the performer, except where omission is dictated by the manner of the use of the 

performance, and to object to any distortion, mutilation or other modification of their 

performances that would be prejudicial to their reputation. 

VII. Exceptions and Limitations 

1. Mandatory 

It is permissible to make quotations from a work that has already been lawfully made 

available to the public, provided that their making is compatible with fair practice and their 

extent does not exceed that justified by the purpose (Berne Convention, art 10(1)). When 

relying on this limitation, mention must be made of the source and of the name of the author 

if it appears thereon.
68

 

Computer programs and databases are subject to their own field-specific exceptions to 

restricted acts, which shall be discussed below (see sections C.VII.3–4). As regards other 

works, temporary acts of reproduction are under Article 5(1) of the Information Society 

Directive exempted from the right of reproduction if 

– they are transient or incidental, 

– they are an integral and essential part of a technological process, 

– their sole purpose is to enable a transmission in a network between third parties by an 

intermediary or a lawful use of a work to be made and 

– they have no independent economic significance. 

The Court of Justice has elaborated on the conditions for an act to be held to be ‘transient’ in 

its ruling in Infopaq International
69

 and the meaning of lawful use and independent economic 

significance in Football Association Premier League and Others.
70

 

2. Optional 

In accordance with Article 9(2) of the Berne Convention, it is a matter for national legislation 

to permit the reproduction of works in certain special cases, provided that such reproduction 

does not conflict with a normal exploitation of the work and does not unreasonably prejudice 

the legitimate interests of the author. Article 13 TRIPS and Article 10 WCT extend this 

requirement to apply to all exclusive rights; the Information Society Directive has the effect 

of dilating it also to the mandatory exceptions and limitations.
71

 Whereas the Berne 

Convention and the WCT refer to the legitimate interests of the author, in the TRIPS and the 

directive they are those of the, arguably current, right holder. 

As for works other than computer programs and databases, art 5 of the Information Society 

Directive contains an exhaustive list of limitations that the Member States may provide to the 

rights enumerated therein. The following exceptions and limitations are available in relation 

to the rights of reproduction, distribution and communication to the public, subject to case-

specific further requirements:
72
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– use for the sole purpose of illustration for teaching or scientific research;
73

 

– non-commercial and directly related use for the benefit of disabled persons; 

– use of published articles on current economic, political or religious topics;
74

 

– use for the purposes of public security and public proceedings; 

– use of political speeches etc.;
75

 

– use during religious celebrations or celebrations organised by a public authority; 

– use of works made to be located permanently in public places; 

– incidental inclusion of a work in other material; 

– use for the purpose of advertising the public exhibition or sale of artistic works; 

– use for the purpose of caricature, parody or pastiche; 

– use in connection with the demonstration or repair of equipment; 

– use of an artistic work for reconstructing the building in question; and 

– analogue use in cases where limitations already exist under national law. 

 

Exceptions and limitations that may only apply to the rights of reproduction and distribution 

include specific acts of reproduction made by certain establishments not for direct or indirect 

economic or commercial advantage as well as the making of ephemeral recordings by 

broadcasting organisations and the preservation of such recordings.
76

 Pursuant to Article 5(2) 

of the Information Society Directive, the following exceptions and limitations are available on 

the condition that the right holders receive ‘fair compensation’: 

– reproductions on paper effected by the use of any kind of photographic technique, 

– reproductions made by natural persons for private use and 

– reproductions of broadcasts made by social institutions. 

The concept of fair compensation has been discussed further in the case-law of the Court of 

Justice.
77

 

3. Computer Programs 

Subject to contractual clauses to the contrary, the acts of reproduction and adaptation, 

including for error correction, do not require authorisation by the right holder where they are 

necessary for the use of the computer program by the lawful acquirer in accordance with its 

intended purpose (Computer Programs Directive, art 5(1)). Furthermore, the making of a 

back-up copy by a person having a right to use the computer program may not be prevented 

by contract insofar as it is necessary for that use (ibid, art 5(2)). Finally, the person having a 

right to use a copy of a computer program is entitled, without the authorisation of the right 

holder, to observe, study and test the functioning of the program in order to determine the 

ideas and principles that underlie any element of the program if she does so whilst performing 

any of the acts of reproduction of the program that she is entitled to do (ibid, art 5(3)). 

Article 6 of the Computer Programs Directive contains an exception for decompilation. The 

authorisation of the right holder is not required where reproduction of the code and translation 

of its form are indispensable to obtain the information necessary to achieve the 

interoperability of an independently created computer program with other programs. The 

exception is subject to several conditions and the information obtained through its application 
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may not be used for certain purposes. The provisions of the article are to be interpreted in 

accordance with the three-step test discussed above (see section C.VII.2). 

4. Databases 

Any act, the performance of which by the lawful user is necessary for the purposes of 

accessing the contents of the database does not require the right holder’s separate 

authorisation (Databases Directive, art 6(1)). Thus, for lawful users, the normal use of the 

contents is permitted. Where the lawful user is authorised to use only part of the database, the 

provision applies only to that part. 

Under Article 6(2) of the Databases Directive, Member States also have the option of 

providing for limitations on the author’s exclusive rights in the following cases: 

– reproduction for private purposes of a non-electronic database,
78

 

– use for the sole purpose of illustration for teaching or scientific research,
79

 

– use for the purposes of public security and public procedures
80

 and 

– exceptions that are traditionally authorised under national law.
81

 

The three-step test applies to the interpretation of each exception and limitation to the 

database copyright (Databases Directive, art 5(3)). Instead of the conflict with a normal 

exploitation, the English version of the directive refers to the conflict ‘with normal 

exploitation’, without the indefinite article. This appears to be only a language-specific 

anomaly however. 

VIII. Indirect Infringement 

1. Technological Measures 

‘Technological measures’ mean any technology, device or component that is designed to 

prevent or respect acts that are not authorised by the right holder (Information Society 

Directive, art 6(3)). National legislation must provide adequate legal protection against the 

circumvention of any effective technological measures that the person concerned carries in 

the knowledge, or with reasonable grounds to know, that she is pursuing that objective (ibid, 

art 6(1)). Technological measures are deemed, somewhat circularly, ‘effective’ where the use 

of a protected work, a sui generis database or other covered subject matter is controlled 

through application of an access control or copy control mechanism that achieves the 

protection objective. Technological measures enjoy legal protection when they are used in 

connection with the exercise of rights covered by copyright law and right holders must, in 

general terms, make available to the beneficiaries of any exception or limitation the means of 

benefiting from that entitlement.
82

 

The provisions above do not apply to computer programs however. In relation to computer 

programs, Member States are under Article 7(1) of the Computer Programs Directive to 

provide appropriate remedies against a person committing the following acts: 

– any act of putting into circulation a copy of a computer program knowing, or having 

reason to believe, that it is an infringing copy; 

                                            
78

 Cf Information Society Directive, art 5(2)(b). 
79

 Cf Information Society Directive, art 5(3)(a). 
80

 Cf Information Society Directive, art 5(3)(e). 
81

 Cf Information Society Directive, art 5(3)(o). 
82

 See Information Society Directive, art 6(4). Cf WCT, art 11 and WPPT, art 18. 



 

 

– the possession, for commercial purposes, of a copy of a computer program knowing, or 

having reason to believe, that it is an infringing copy; and 

– any act of putting into circulation, or the possession for commercial purposes of, any 

means the sole intended purpose of which is to facilitate the unauthorised removal or 

circumvention of any technical device that may have been applied to protect a computer 

program. 

Similar, but more expansively phrased provisions apply with regard to other copyright works 

and related rights (see Information Society Directive, art 6(2)). 

2. Rights-Management Information 

‘Rights-management information’ means any information, including any numbers or codes 

that represent such information, provided by the right holder, which identifies the object of 

the protection or the right holder thereof, or which contains the terms and conditions of use of 

the copy.
83

 Obligations concerning rights-management information apply when any of these 

items of information is attached to a copy of a work or appears in connection with the 

communication of a work to the public. 

National legislation must provide for adequate legal protection against any person knowingly 

performing without authority any of the following acts, knowing, or having reasonable 

grounds to know, that it will induce, enable, facilitate or conceal an infringement: 

– the removal or alteration of any electronic rights-management information and 

– the public dealing with copies from which such information has been removed or 

altered.
84

 

IX. Means of Redress 

1. Right of Action 

The person whose name appears on a work in the usual manner is, in the absence of proof to 

the contrary, presumed to be the author of the said work.
85

 In the case of anonymous and 

pseudonymous works, again in the absence of proof to the contrary, the publisher whose name 

appears on the work is deemed to represent the author, and in this capacity she is entitled to 

protect and enforce the author’s rights (Berne Convention, art 15(3)). This ceases to apply 

where the pseudonym adopted by the author leaves no doubt as to her identity or where the 

author reveals her identity and establishes her claim to authorship of the work. 

Whether other persons authorised to use the rights, in particular licensees, intellectual 

property collective rights-management organisations and professional defence bodies, are 

entitled to apply for the enforcement of their prerogatives is for the national legislature to 

decide (see Enforcement Directive, arts 4(b)–(d)). 

2. Remedies 

As has been said, the TRIPS and, in particular, the Enforcement Directive contain detailed 

rules on the enforcement of all intellectual property rights, inclusive of provisional and 

precautionary measures. As a special provision, the Information Society Directive provides, 
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by Article 8(3), that the possibility of seeking injunctive relief must be available also against 

intermediaries whose services are used by a third party for infringing activities.
86

 Obligations 

as to seizure also have certain subtleties on account of the specific subject matter with which 

we are now concerned. It is not only infringing copies of a work but also, where appropriate, 

devices, products and components purposed for circumvention of effective technological 

measures that are liable to seizure.
87

 In accordance with the principle of territoriality, the same 

applies to reproductions coming from a country where the work is not protected or has fallen 

into the public domain (Berne Convention, art 16(2)). Within the EU, such issues must be 

assessed in the light of Articles 34 to 36 TFEU and the decisions by the Court of Justice on 

their proper construction.
88

 

D. Related Rights 

I. Duration 

Pursuant to Article 14(5) TRIPS, the term of the protection available thereunder to performers 

and producers of phonograms is to last at least until the end of a period of 50 years computed 

from the end of the calendar year in which the fixation was made or the performance took 

place (cf WPPT, art 17). The term of protection granted to broadcasts must last for at least 20 

years from the end of the calendar year in which the broadcast took place (cf Rome 

Convention, art 14). Under Article 3 of the Term of Protection Directive, the rights of 

performers and broadcasting organisations as well as and the first fixation of a film all expire 

50 years after the date of performance, after the first transmission of a broadcast or after the 

fixation is made, respectively, unless the fixation of the performance is in a phonographic 

reproduction. In the latter case, as with producers of phonograms, the duration of related 

rights is to be 70 years (arts 3(1)–(2), as amended).
89

 However, if a fixation of the 

performance, a phonogram or a film is lawfully published or made available to the public 

within this period, the rights run from the first such date. 

Directive 2011/77/EU inserts new paragraphs 2a to 2e to Article 3 of the Term of Protection 

Directive, which are meant to ensure that artists who have transferred their exclusive rights to 

phonogram producers will be able, by being entitled to recuperate their rights subject to 

certain conditions, to capitalise on the term extension from 50 to 70 years. Member States 

must incorporate these provisions into their national legislation by 1 November 2013. 

The right provided for in Article 7 of the Databases Directive expires, by virtue of Article 

10(1), 15 years from first of January of the year following the date of completion of the 

making of the database. If the database is made available to the public within this period, the 

duration is calculated in view of that act (ibid, art 10(2)). Any substantial change, which 
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would result in the database being considered to be a substantial new investment, qualifies the 

changed database for its own term of protection (ibid, art 10(3)). 

II. Subject Matter and Scope 

1. Databases 

The maker of a database who can show that there has been a substantial investment in either 

the obtaining, verification or presentation of the contents of the database is vested with a sui 

generis right, which applies irrespective of the eligibility of that database for protection by 

copyright or by other rights (Databases Directive, art 7(1)). The substantiality of the 

investment refers to the resources used to seek out existing independent materials, collect 

them in the database and monitor the accuracy of the collected materials. Resources used for 

the creation of materials that make up the contents of the database and verification during that 

stage are not eligible for protection.
90

 The sui generis right is without prejudice to any rights 

possibly existing in respect of the contents and applies to databases whose makers or right 

holders are EU or EFTA nationals or habitual residents, or companies established in the 

Union.
91

  

The scope of the sui generis right is to prevent the extraction and reutilisation of the whole or 

a substantial part of the contents of the protected database. ‘Extraction’ means the permanent 

or temporary transfer of all or a substantial part of the contents of a database to another 

medium by any means or in any form.
92

 ‘Reutilisation’, for its part, means any form of 

making available to the public all or a substantial part of the contents of a database by 

distribution, renting or other form of transmission (Databases Directive, art 7(2)(b)). No direct 

access is required.
93

 Also the repeated and systematic extraction and/or reutilisation of 

insubstantial parts may amount to infringement if the cumulative effect of the acts is such that 

it would seriously prejudice the investment by the maker.
94

 The first sale of a copy of a 

database within the EEA by the right holder or with her consent exhausts the right to control 

resale of that copy within the same.
95

 

2. Performances 

‘Performers’ within the meaning of Article 3(a) of the Rome Convention are actors, singers, 

musicians, dancers and other persons who act, sing, deliver, declaim, play in, interpret or 

otherwise perform literary or artistic works. In Article 2(a) WPPT, the notion encompasses 

also performances of expressions of folklore.
96

 These persons enjoy the exclusive right to 

authorise or prohibit 

– the fixation of their unfixed performances,
97

 

– the reproduction of such fixations in any manner or form,
98
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– the distribution of the same,
99

 

– the rental of the fixation of their performances,
100

 

– the making available to the public of the same
101

 and 

– the broadcasting of their live performances.
102

 

3. Phonograms 

Producers of phonograms enjoy the right to authorise or prohibit the (direct and indirect) 

reproduction, making available to the public, distribution and rental of their phonograms and 

copies thereof.
103

 Member States must also provide a right in order to ensure that a single 

equitable remuneration is paid by the user, if a phonogram published for commercial purposes 

or a reproduction of such phonogram is used for broadcasting or any other communication to 

the public, and to ensure that this remuneration is shared between the relevant performers and 

phonogram producers –a kind of compulsory licence.
104

 Adherence to this requirement in 

their own territory is for each Member State to determine, but a proper balance has to be 

achieved between the interests of performing artists and producers, on one hand, and the 

interests of third parties on the other.
105

 

4. Films 

A ‘film’ means a cinematographic or audiovisual work or moving images, whether or not 

accompanied by sound.
106

 The producer of the first fixation of a film has the exclusive right to 

authorise or prohibit the reproduction, making available to the public, distribution and rental 

of the original and copies of her film.
107

 

5. Broadcasts 

Finally, broadcasting organisations enjoy the exclusive right to authorise or prohibit 

– the fixation of their broadcast signal,
108

 

– the reproduction of such fixations,
109

 

– the distribution of the same,
110

 

– the rebroadcasting of their broadcasts
111

 and 

– the making available to the public of the same.
112
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6. Other Rights 

The protection of photographs, which are not original in the sense that they would be the 

author’s own intellectual creation, is left to national law (Term of Protection Directive, art 6). 

Member States are free to maintain and introduce also other rights related to copyright than 

those enumerated in the directives under discussion.
113

 The said instruments only provide for 

minimal harmonisation in this regard. Nonetheless, any governmental plan to grant new 

related rights must be notified the Commission at the earliest convenience, together with a 

statement of the basic reasons for their introduction and the term of protection envisaged 

(ibid, art 11(1)). 

III. Exceptions and Limitations 

Member States may provide for the same kinds of exceptions and limitations to related rights 

as they provide for in connection with the protection of copyright. With the exception of the 

sui generis right, Member States may at any rate enact limitations in respect of 

– private use, 

– use of short excerpts in connection with the reporting of current events, 

– ephemeral fixation by a broadcasting organisation by means of its own facilities and for 

its own broadcasts, and 

– use solely for the purposes of teaching or scientific research.
114

 

Pursuant to Article 16(2) WPPT and Article 10(3) of the Rental and Lending Right Directive, 

the three-step test applies also to these instances. 

E. Conclusion: Discretionary Cases 

It has been stated in Article 17 of the Designs Directive and Article 96(2) of the Designs 

Regulation that the extent to which, and the conditions under which, copyright protection is 

conferred in the EU, including the level of originality required, are determined by each 

Member State. The said articles relate expressly to the principle of cumulation under design 

and copyright protection, but, as a matter of law, it holds true for all aspects absent of 

harmonisation. The creation of a European Copyright Code, which would consolidate the 

entitlements provided by copyright and related rights at EU level, has been put forward by the 

Commission as one possible approach towards a single market for IPRs,
115

 but for the time 

being no unitary copyright title exists. 

As it stands, the economic rights and the term of protection have been harmonised rather 

extensively, whereas the approximation of questions such as moral rights as well as the 

authorship and original holdership of economic and moral rights alike has been partial only. 

References to such permissive standards contained in the international treaties and set by the 

EU directives have been made in the respective parts of the preceding text; in addition, for 

example the right of divulgation is a matter wholly for national legislation. By way of 

conclusion, two thematic categories – how copyright arises plus how rights are transmitted 

and managed – the norms concerning which are more or less open-ended can be highlighted. 
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(a) Subsistence of copyright. The Berne Convention includes discretionary provisions in 

respect of certain subject matter that in principle falls within the domain of copyright but may 

nonetheless be excluded from the protection. First, it may be prescribed that either works in 

general or any specified categories thereof are not protected unless they have been fixed in 

some material form (art 2(2)).
116

 Secondly, it is a matter for national legislation to determine 

whether protection ought to be granted to official texts of a legislative, administrative and 

legal nature, and to official translations of such texts (art 2(4)); the same applies to political 

speeches and speeches delivered in the course of legal proceedings (art 2
bis

(1)). 

Finally, the extent to and conditions under which copyright is applied to works of applied art 

and industrial designs and models is a matter of domestic law.
117

 In accordance with Article 

3(2) thereof, the Rental and Lending Right Directive does not cover works of applied art. 

Under international law, insofar as a national legislature decides to protect works of applied 

art as artistic works, the duration of copyright must last at least until the end of a period of 25 

years from the making of such a work.
118

 In the EU, however, the Term of Protection 

Directive applies to all works within the meaning of Article 2 of the Berne Convention. 

(b) Dealings with rights. Copyright law starts from the premise that economic rights, at the 

least, can be assigned. In the acquis, this has been expressly stated as regards the rights of 

rental and lending.
119

 The Satellite and Cable Directive incorporates a twin-track copyright 

clearing process. Right holders may license their rights on an individual basis but, at the same 

time, Member States may provide that agreements concerning satellite broadcasts are 

extended even to persons who are not represented by the collecting society, and cable 

retransmissions can be exercised only through a collecting society (arts 3(2) and 9(1)).
120

 Also 

the Computer Programs Directive (art 8) and the Databases Directive (art 15) contain 

provisions that affect the freedom of contract. 

The direct legal basis for compulsory licences can be found in Articles 11
bis

(2) and 13(1) of 

the Berne Convention. They allow contracting parties to substitute a compulsory licence for 

an ‘absolute’ prohibition embodied in Article 11
bis

(1) and for the right of recording of musical 

works, including any words pertaining thereto. Arrangements to this effect may completely 

replace the free exercise of exclusive rights in question, but the conditions must not be 

prejudicial to the right holder’s right to obtain an equitable remuneration. The same applies in 

the context of exceptions to reproduction rights under Article 9(2) and, by implication, to all 

limitations of copyright.
121

 Compulsory licences may be provided for only to the extent to 

which they are compatible with one’s international commitments, so that a careful assessment 

is required of the compatibility of any such measure with the obligations under applicable 

treaties and the European directives. 
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Lastly, there is the issue of works made in the course of employment or on commission. In 

general terms, arrangements applicable to works created by employees and made for hire are 

left to the discretion of the Member States. EU law, however, does contain certain 

presumptions that apply in the absence of specific contractual provisions to the contrary. 

Where a computer program is created by an employee in the execution of her duties or 

following the instructions given by her employer, the employer exclusively is entitled to 

exercise all economic rights in the program so created (Computer Programs Directive, art 

2(3)). Similarly, when a contract concerning film production is concluded by performers with 

a film producer, the performer covered by the contract is presumed to have transferred her 

rental right.
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